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ANNEX
FURTHER DETAILS

3. BUSINESS OPERATIONS REQUIRING SUPERVISORY BOARD
APPROVAL

The Supervisory Board has to draw up a list of business operations that are impor-
tant for the company and which it has therefore decided will require its approval.
It is, however, not permitted for management activities to be transferred to the
Supervisory Board. The Board of Management may not then undertake such
activities without the approval of the Supervisory Board. It is thus possible, via
discussion, to exert an influence on company policy. This is one of the reasons
why, in practice, disagreements can occur over such lists and the latter some-
times display inadequacies. If the Supervisory Board withholds approval, the
meeting of shareholders can reverse this decision but only by a 75% majority
vote.

4. SCRUTINY OF ANNUAL ACCOUNTS

The Supervisory Board scrutinises the annual accounts, the annual report and

the proposals for disposal of profits and has to provide a written report on these
to the shareholders’ meeting. To help it in this task it also commissions an auditor,
who draws up a report for the members of the Supervisory Board and reports
during the Supervisory Board meeting on the main results of his audit. The
profitability of the company also has to be discussed at this meeting.

In its report, the Supervisory Board also has to inform the General Meeting of
Shareholders about the manner and extent to which it has scrutinised the mana-
gement of the company's business operations during the business year.

In public limited companies, the Board of Management and the Supervisory Board
can jointly approve the annual accounts. This means that the accounts have then
been certified and the Meeting of Shareholders can only make decisions regarding
disposal of the net profit for the year.

Hans Bockler
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ANNEX
FURTHER DETAILS

5. DUTY OF CARE AND CONFIDENTIALITY

The Supervisory Board and every member thereof is bound by the duty of care
of any properly authorised scrutineer. By the nature of things, the different ori-
gins of the members of the Supervisory Board mean that in practice there can
be disagreement on this. The same goes for the corporate goals pursued by
management and their implementation within the company (especially with
regard to human resources measures.)

Confidentiality has to be maintained on matters related to company secrets.
Properly interpreted, this is provision intended to protect the company from its
competitors and not to isolate the employee representatives on the Supervisory
Board.

6. WORKFORCE REPRESENTATIVES ON THE SUPERVISORY
BOARD

The individuals elected to represent the workforce on a body within an incor-
porated firm clearly have a special role allocated to them. But there is no such
thing as , company interests” which have priority above all else — and that is

why the interests of the employees are brought in here. In practice, the two
principles of co-operation and the representation of diverse interests can be com-
patible, provided there is a proper and timely flow of information. This includes
the workforce representatives on the Supervisory Board regarding themselves

as part of the system of employee participation. Work on the Supervisory Board
should be linked to the activities of the Works Council members and carried out
in collaboration with the trade unions represented within the company / group.

The employee representatives can and should elucidate the problems related
to their work to the workforce in general. This can be done in such a way that it
does not conflict with their duty of confidentiality.

Hans Bockler
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The Hans Bockler Foundation:
Supporting Co-determination

The Hans Bockler Foundation is the co-determination, research and study support institution of the German
Trade Union Confederation (Deutscher Gewerkschaftsbund). It is financed basically by two sources. On one
hand it receives financial contributions from employee representatives on supervisory boards who give a
proportion of their supervisory board fees and donations from individuals and institutions who want to sup-
port its work. On the other hand the HBS also receives public money which is reserved for student grants.

The HBS supports the theory and practice of co-determination through the provision of advice and train-
ing for works councillors and employee representatives in supervisory boards principally. It also undertakes
research and finances a wide variety of research projects which are in the interests of employees and spon-
sors the academic education of socially- aware students.

The Foundation’s main function is in supporting the co-determination actors in the implementation of
employee orientated concepts. The Co-determination Support Department organises to this end working
groups, company and supervisory board seminars as well as workshops and specialist conferences.

The HBS provides advisory services and practical guides in the following areas:
«  Personnel policy and training

+  Business studies and economics

« Technology

+ Labour and company law

« Health at safety at work and environmental protection

A number of new problems areas have also emerged alongside the more traditional ones. The HBS advis-
es works councillors and members of personnel committees on the creation of action plans and problem-
solving strategies to help deal with these.

Current subject areas for HBS advisers are:

« The rights and responsibilities of employee representatives and supervisory board members
* Innovation strategies

« Company management and controlling

+  Group and company accounts

+ Outsourcing, company mergers and de-mergers

« Company crises

«  Personnel development and training

« Regional and structural change

«  Employment promotion and creation companies

« (SR Corporate Social Resposibility

«  Environmental protection / company agreements / Environmental Audit

The HBS provides:

+ Specialist advice in exemplary cases

+ Access to expert knowledge

«  Specialist conferences and seminars

« Analyses of company accounts, sectors, regions and training provisions
«  Practical guides and specialist publications

« Working groups on current issues

* Information services

«  Software for employee representation structures

(Source: www.boeckler.de/service/mbf)
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Worker participation in boardrooms
throughout Europe

Employees in 18 of the 25 European member states and in Norway have the right to have their interests
represented in their company’s top administrative and management bodies. The only exceptions are the
UK, Belgium and Italy amongst the old EU-15, plus the three new Baltic EU states and Cyprus. In practice,
however, it is possible even in these countries to find examples of board-level employee involvement,
despite their lacking any tradition of co-determination.

**ﬂ'**

Participation rights in the 30 countries .
applying the SE legislation SEEurope

www_seourope-network.org

Widespread participation rights
. (comprising state-owned as well as
private companies) 12 countries

. Limited participation rights
(mainly state-owned or privatised
companies) 7 countries

|:| No (or very limited) participation
rights 11 countries

Compared with other EU member states, Germany has one of the most highly developed systems of
board-level co-determination. It is the only country (apart from Slovenia) where employees have a right to
50% of the seats on a Supervisory Board. Nevertheless, other EU member states also have well-developed
systems of co-determination. In a further 10 countries (with Norway, 11), employees’ interests can be repre-
sented in the administrative bodies of private and state run companies in all sectors irrespective of the form
of company administration involved — i.e. whether or not a single-tier board system is operated or a diffe-
rentiation is made between the Board of Management and the Supervisory Board. In those countries we
can assume employee participation at board level as sound element of the system of interest representa-
tion and of corporate governance.

In seven of the EU member states, employee representation in administrative bodies is only provided for in
certain sectors (e.g. public savings banks in Spain) or in state owned and privatised companies (in France
and Poland) or only in state owned companies (in Greece, Ireland, Malta and Portugal). Employee co-deter-
mination at this level therefore has little impact on industrial relations as a whole.

The system of board-level representation is widespread above all in Scandinavia, where employees can sup-
ply up to a third of board members and these elected representatives or their alternates can take part in all
meetings of the board.

One characteristic of the co-determination system in Scandinavian countries is the fact that board-level
representation is closely linked to other levels, right down to the individual workplace. Employee represen-
tation in companies is regarded as a system that should be as comprehensive as possible - covering all
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companies and all levels. This also explains the low threshold for co-determination to come into play: it
applies to companies with a workforce of over 25 in Sweden, over 35 in Denmark, over 150 in Finland and
over 200 in Norway.

It is worth noting that with the exception of Germany (500+), Slovenia (500+) and Luxembourg (1000+),
all other countries operating a comprehensive system of co-determination have low thresholds: 50+
employees in public limited companies in the Slovak and the Czech Republics, 100+ in the Netherlands,
200+ in Hungary and 300+ in Austria (with no threshold whatsoever for public limited companies).

While it is true that only the German system of co-determination provides for seats that are exclusively
reserved for trade union representatives, elected representatives on the board with close trade union links
are by no means unique to Germany. It is usual in the Nordic countries - not just in Sweden - for seats on
the board to be held by individuals who simultaneously hold office in the company’s trade union hierarchy.
In these countries, the entire model of representation would be unthinkable without a system of labour
relations based on strong trade unions and high levels of trade union membership (over 80%) amongst
employees. In Sweden, co-determination can only take place where there are trade union members, but
then it applies throughout the company from the workplace right up to the top.

To correctly assess the impact of board-level co-determination in European countries, one should always
look at the system as a whole, at the way representation operates in practice, including the links between
board representatives and the trade unions. A French comité d entreprise, for example, is allowed to
demand much more economic information and external advice than a German Betriebsrat (works council).
We know from experience in Germany that board-level co-determination is closely linked to the role of the
Betriebsrat, although the two are covered by separate legislation. This is in contrast to Austria, where pro-
visions for board-level co-determination are contained in the Company Constitution Act (Arbeitsverfas-
sungsgesetz). In the Nordic countries, which do not have works councils but only trade union representati-
on at site and company level, the power of the trade unions to influence collective agreements plays a
crucial role in matters related to co-determination.

This means it is not possible to draw simple conclusions as to the apparently unique strength of co-deter-
mination in Germany simply by looking at the formal statutory provisions. If one analyses the similar scope
and impact offered through the interaction of the various levels, then the countries of Europe have more in
common than might at first seem the case.

Another important point for employee participation is the place where you can take influence on manage-
ment decisions and corporate control. In general we see two types of corporate structures in Europe — the
single board system and the two-tier system which separates executive and administrative management of
the company in two different bodies. In Europe, the two-tier management model with a management
board and a supervisory board is by no means a thing of the past, whatever the prophets of doom, in par-
ticular in the financial markets, may say. Indeed, the two-tier system exists also in a number of new Mem-
ber States. The law stipulates the two-tier system in nine Member States and the single-tier system in 13
EU countries, and allows companies to choose between the two models in the remaining five. In Europe-
an Companies (SEs), where the legal structure is established voluntarily, it is generally possible to choose
freely between the systems that exist in the country where the company is domiciled.

The tasks of employee representatives are very similar in both basic system types. They monitor day-to-day
business operations, are involved in the appointment and dismissal of managing directors and influence
investments of strategic significance for the company. Employee representatives on the Supervisory Board
have equal status with the representatives of the shareholders, and employee representatives on the boards
of single-tier companies have the same rights and obligations as the other directors. In neither system,
however, can employee representatives outvote shareholder representatives.
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Co-determination ultimately means that the interests of the employees are systematically taken into
account in the company’s running and managers are obliged to provide reasons for any decisions they
make. This basic principle is common to all systems in Europe, whatever formal differences they may dis-
play. And this is not surprising, for co-determination is firmly rooted in European history, particularly the
period since the end of the Second World War. However, diverging approaches and perceptions of the cor-
rect way to exercise democratic control of businesses meant that it was 30 years before a new chapter of
common co-determination history was opened with the passing of the Directive on Worker Involvement in
the European Company (SE=Societas Europaea) in October 2001. Nowadays it is the demands of global
investors for a high return on their capital that determines the way companies are run, and this raises anew
the question of their role and social obligations. The latest European initiatives on “corporate social res-
ponsibility”, largely triggered by and directed at the financial markets and stock exchanges, demonstrate
the relevance of this question.

Board-level co-determination in transnational companies can and will play a role in their social orientation
and way they shape their success. For both economic and social policy reasons, co-determination as a
democratic project has a chance of being relaunched at European level, and employee involvement in Euro-
pean Companies can play a pilot role in this respect.

The SE Directive could mean that one of the weak points in board-level co-determination will soon be
removed: no longer will employee representatives elected at national level also have to represent the inte-
rests of their colleagues from other countries; now there can be fully legitimised, genuinely European repre-
sentation of employees’ interests to counterbalance the polyglot management of transnational companies.

The European trade unions have recognised this opportunity. With the ETUC action programme of May
2003 they have declared their explicit goal to be achieving as high a level of co-determination as possible
in SEs and overcoming national borders through treating their co-determination activities as a “European
mandate” (see Chapter 3 of the Action Programme; www.etuc.org). The ETUC reiterated its demands on
strengthening the position of workers by worker participation in its Seville congress 2007 in a broader soci-
al context: “The ETUC wants to see a debate on setting up a fundamental European right to influence
business decisions which concern workers combining representative, direct and trade union based interest
representation.” (see chapter 3.29 of the strategy and action plan “On the offensive”). Against the back-
ground of seeing increasingly employee representatives in SE boardrooms on its meeting of its executive
on 15/16 of October 2008 the ETUC adopted unanimously a resolution to set up a “European Worker Par-
ticipation Fund”. For this purpose, the European Trade Union Institute (ETUI) took initiative to realize the
European Worker Participation Competence Centre (EWPCC), to be financially supported by the transfer of
(part of) the remuneration of workers’ representatives on the supervisory and administrative boards of Euro-
pean Companies (SEs).

In doing so the European trade unions can rely on a political consensus in Europe that employees should
be given sufficient rights to be able to operate as “citizens within their companies”. According to Art. II-87
of the European treaty (which still has to adopted by some of the EU member states, June 2009), employ-
ees have individual basic rights to information and consultation. Article 2 of the European Social Charter of
1961 also mentions the right to involvement. But it is above all the three European directives on European
works councils (1994; 2009 recast), worker involvement in the SE (2001) and standards of information and
consultation of workers (2002) that express this political will in Europe most clearly.

According to all these documents, obligatory involvement of workers at site and company level is not an
option to be accepted or rejected - it is a fact of life and a right that can be upheld by the courts if neces-
sary. This can be underlined by the experiences which, meanwhile, have been gathered in ca. 25 out of ca.
100 European companies (SE) providing with board level representation in a European scale. By agreement,
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employees of Allianz SE, BASF SE or MAN SE operating in almost all EU member states are now provided
with the right on information, consultation and participation at trans-national level even they are not enjoy-
ing the right of participation at home. More than half a million of employee of SEs are in the scope of this
far reaching involvement with reference to the European legal framework (find more on SEs in the SE fact
sheets provided by the website of ETUI http://www.worker-participation.eu/European-Company/se-com-
panies-news).

European employees, like companies, have started to realize that we all operate in a European Internal Mar-
ket. Increasingly, they are discovering their means to take influence on social Europe. This discover the Euro-
pean workers This gives reason to believe that it would be possible in a mid term perspective to establish
a framework in which social groups other than shareholders are able to organise and determine their inte-
rests in the company. Workers' participation will play a ground-breaking role in this. Highly developed indu-
strial relations are regarded as one of the core mechanisms for realising the Lisbon strategy. Mandatory
workers’ participation at all levels, with the inclusion of trade unions, serves as a basis for correcting the
notion that only share ownership can make a good citizen out of a European citizen. It is the legally gua-
ranteed space for workers’ participation that helps to strengthen both European democracy and the Euro-
pean economy, and that may give an answer to the crisis of ‘unbridled’ global capitalism.

Norbert Kluge, Ex-European Trade Union Institute (ETUI), Brussels; expert in issues of worker participation
and corporate governance.

Further reading:

The European Company — Prospects for board-level representation. European Trade Union Institute and
Hans Bockler Stiftung, 2006, available from www.boeckler.de
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Logging on to employee involvement:
www.worker-participation.eu

worker-participation.eu

the gateway to information on worker participation issues in europe

The European Trade Union Institute’s English-language website brings together information on employee
involvement in Europe.

European industrial relations are like a jigsaw puzzle, where specific features of national industrial relations
fit with cross-border European elements such as European Works Councils. The web service www.worker-
participation.eu aims to help users see the bigger picture by providing continuously updated empirical and
theoretical information on industrial relations and employee involvement in Europe. It reflects the view that
employee representation in Europe today is composed of several elements that link together.

The website also gives the concept of worker participation, as a specific European tool for combining eco-
nomic with social goals, a home in the World Wide Web. It is aimed at employee representatives and uni-
ons, at both national and European level, as well as academics, political institutions and the general public.

Company management, employee representatives and unions are increasingly dealing with cross-border
questions of worker participation at different levels. This website seeks to meet the increasing need for
accurate and easily accessible information by giving its users access to what is happening across Europe in
the field of employees’ rights to information, consultation and board-level representation.

Information on the following topics is available on the site:

«  European Works Councils (EWC)

+  European Company (SE) / European Cooperative Society (SCE)
«  European Information, Consultation & Participation Framework
*  Corporate Governance & EU Company Law

+  European Social Dialogue

«  EU-27 Industrial Relations Backgrounds [ B[ I

Whereas the first five topics focus on European tools and developments, the last section provides key infor-
mation on industrial relations at national level. It offers basic information on all EU member states in res-
pect of trade unions, collective bargaining, workplace representation, health and safety, board-level repre-
sentation and the selection procedures for EU-level bodies (European Works Councils, SE Works Councils).
This section is available in English, German and soon in French.

The web service www.worker-participation.eu is provided by ETUI and was developed with the financial
support of the Hans Bockler Foundation. It brings together a comprehensive range of information, and pro-
vides empirical evidence on how workers’ participation anchors social Europe at workplace level and con-
tributes to better economic performance and sound corporate governance. This approach differs from the
currently dominant view that focuses solely on transparency, to the benefit of only one stakeholder group
- the shareholders.
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Further Information

Bundesministerium fiir Arbeit und Soziales
(Federal Ministry of Labour and Social Affairs)
Scharnhorststrasse 34-37

11019 Berlin

Tel. (0049) (0)1888 615-0

Bundesministerium fiir Arbeit und Soziales
(Federal Ministry of Labour and Social Affairs)
Villemombler Strasse 76

53123 Bonn

Tel. (0049) (0)1888 615-0

Deutscher Gewerkschaftsbund (DGB)
(German Trade Union Federation)
Henriette-Herz-Platz 2

10178 Berlin

Tel. (0049) (0)30 240 60-0

Fax (0049) (0)30 240 60-471

www.dgb.de

info@dgb.de

Hans-Béckler-Stiftung (Hans Béckler Foundation)

Hans-Bockler-Stral3e 39
40476 Dusseldorf

Tel. (0049) (0)211 77 78-0
Fax (0049) (0)211 77 78-120
www.boeckler.de

English editions of ,Die Mitbestimmung” (Co-determination), the magazine of the Hans Bockler Foundati-

on, can be ordered from:

Bund-Verlag GmbH

Frau Carina Grimm
Theodor-Heuss-Allee 90-98
60486 Frankfurt

Tel. (0049) (0)69 79 50 10 52
Fax (0049) (0)69 79 50 10 10
abodienste@bund-verlag.de

A glossary of German/English terms used in industrial relations, politics and law can be ordered from the
above address. Christiane Horstenkamp, Worterbuch: Arbeit, Recht, Wirtschaft = Dictionary of labour, lan

and businessterms, Frankfurt 2000.
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